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Executive Summary 
 
The Joint Standing Committee on Treaties is inquiring into the Paris Agreement of the United 
Nations Framework Convention on Climate Change 2015 [2016] ATNIF 31. The Australian 
Government has produced a National Interest Analysis [2016] ATNIA 10. Amongst other 
things, the Paris Agreement 2015 featured significant debate over the role of technology in 
respect of addressing climate change. 
 The United Nations Secretary-General Ban Ki-Moon has commented: ‘Intellectual 
property, technology transfer, and financing are among a wide range of topics that must be 
addressed in the context of climate change and sustainable development’. The Paris Climate 
Talks considered a number of issues related to intellectual property, technology transfer, 
finance, and climate change 
 Draft Article 56.3 laid down a number of options. The first option suggests a number 
of possibilities to facilitate technology transfer. Item A suggests that developed countries 
‘provide financial resources to address barriers caused by intellectual property rights (IPRs) 
and facilitate access to and the deployment of technology, including inter alia, by utilizing the 
Financial Mechanism and/or the establishment of a funding window under the Green Climate 
Fund / the operating entities of the Financial Mechanism.’ Item B calls for ‘an international 
mechanism on IPRs to be established to facilitate access to and the deployment of technology 
to [developing country Parties].’ Item C calls for other arrangements to be established to 
address intellectual property rights – such as ‘collaborative research and development, 
shareware, commitments related to humanitarian or preferential licensing, fully paid-up or 
joint licensing schemes, preferential rates and patent pools.’ Item D suggests that ‘funds from 
the Green Climate Fund will be utilized to meet the full costs of intellectual property rights 
(IPRs) of environmentally sound technologies and know-how and such technologies will be 
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provided to developing country Parties free of cost in order to enhance their actions to 
address climate change and its adverse impacts.’ The second option is that ‘Parties recognize 
that IPRs create an enabling environment for the promotion of technology innovation in 
environmentally sound technologies.’ The third option favoured by developed countries is 
that ‘IPRs are not to be addressed in this agreement.’ The fourth option is for ‘Developed 
country Parties to make available Intellectual Property (IP) through multilateral institutions as 
public good, through purchase of intellectual property.’ 
 The final text of the Paris Agreement 2015 avoids dealing with intellectual property 
and climate change directly. Nonetheless, there are glancing references to traditional 
knowledge in the context of a larger debate about Indigenous Knowledge. There is some 
extensive text, more generally, about technology research, development, and dissemination in 
the Paris Agreement 2015. At the Paris talks, Indian Prime Minister Narendra Modi 
contended that: ‘Our innovation initiative should be driven by public purpose, not just market 
incentives, including on IP.’ He emphasized that: ‘We need to scale up the Green Climate 
Fund that will improve access to technology and intellectual property.’ For his part, US 
President Barack Obama flagged that he was willing to engage in a dialogue over matters of 
technology transfer. The Paris Climate Talks also saw a number of announcements on 
innovation – including Mission Innovation, the Breakthrough Energy Coalition, and the 
International Solar Alliance. 
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Recommendations 
 
This submission focuses upon issues relating to intellectual property, technology transfer, and 
innovation in respect of the Paris Agreement 2015. 
 
 
Recommendation 1 
Australia should seek to ratify and implement the Paris Agreement 2015.  
 
 
Recommendation 2 
There is a need to harmonise the international regimes in respect of intellectual 
property and climate change, with a joint declaration by key international 
organisations, such as the UNFCCC, the World Trade Organization, and the 
World Intellectual Property Organization. 
 
 
Recommendation 3 
The Paris Agreement 2015 further consolidates the Technology Mechanism and 
the Finance Mechanism in the International Climate Framework.  Above and 
beyond the Paris Agreement 2015, there is a need to address intellectual property 
and climate change in future international climate agreements. An Intellectual 
Property Mechanism could be a useful addition. Australia should seek to play a 
stronger role in the Technology Mechanism – the UNFCCC Climate Technology 
Centre and Network.  
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Recommendation 4 
The TRIPS Council has been holding ongoing debates over intellectual property 
and climate change. There is a need to update the TRIPS Agreement 1994 to 
better address intellectual property and climate change. 
 
Recommendation 5 
The World Intellectual Property Organization has considered intellectual 
property and climate change as part of its agenda to tackle global issues. WIPO 
GREEN has played a useful technical role. There is a need for the World 
Intellectual Property Organization to address substantive and procedural issues 
in respect of intellectual property and clean technologies. 
 
Recommendation 6 
There is a need for patent regimes to ensure the quality of patent applications, 
generally. Green patent fast-track systems have been put into place around the 
world in a variety of patent offices. Professor Eric Lane has recommended the 
establishment of a Green Patent Highway.   
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Recommendation 7 
There has been significant patent litigation in respect of clean technologies. There 
have been concerns about both infringement of patent rights of innovative clean 
technology companies; and abuse of the intellectual property rights by patent 
trolls. There are larger questions about the interaction between patent law and 
competition policy in the context of clean technologies. 
 
 
Recommendation 8 
As a net importer of patented technologies (including clean technologies), there is 
a need for Australia to make strategic use of patent flexibilities – such as 
experimental use, public licensing, patent pools, compulsory licensing, and state 
use. The Productivity Commission has made useful recommendations on how to 
modernise Australia’s patent regime. 
 
 
Recommendation 9 
The Paris Agreement 2015 further builds upon the Technology Mechanism of the 
UNFCCC Climate Technology Centre and Network. Australia currently does not 
play a key role in the Technology Mechanism. Given Australia’s ‘Ideas Boom’ 
innovation policy, it is important that Australia plays a leadership role in this 
clean technology network. Australia should also participate in other technology 
networks announced at the Paris International Climate Talks – including 
Mission Innovation, the Breakthrough Energy Coalition, and the International 
Solar Alliance. 
 
7 
 
 
Recommendation 10 
There is a need to further experiment with models of Open Innovation in respect 
of clean technologies. The Eco-Patent Commons, the Green Xchange, and Elon 
Musk’s Open Innovation should be emulated in Australia. 
 
 
Recommendation 11 
Innovation prizes – such as the L-Prize, the H-Prize and X Prizes – have been a 
useful means of encouraging research and development in respect of clean 
technologies. 
 
Recommendation 12 
From the perspective of Australia, it is daunting that other nations – including 
the United States, Germany, Nordic countries, Japan, Korea, and China - 
dominate the patent filings in respect of clean technologies. Australia needs to 
improve its performance in regard to the research, development, and deployment 
of renewable energy. The ‘Ideas Boom’ Innovation Policy should address this 
problem. 
 
 
Recommendation 13 
There has been a proliferation of green trade marks and eco-labels. There is a 
need for transparency, accountability, and legitimacy in terms of the assessment 
of such marks and labels. 
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Recommendation 14 
There is a need for competition and consumer regulators to take action in respect 
of misleading and deceptive conduct – such as greenwashing, astroturfing, and 
climate deception. The dispute over VW’s ‘Dieselgate’ is a useful case study in 
this context. 
 
Recommendation 15 
Green buildings and designs could be encouraged under the copyright regime 
and the designs regime. 
 
Recommendation 16 
The United States and the European Union have been concerned about trade 
secrets theft in respect of confidential information relating to clean technologies. 
 
Recommendation 17 
The Obama Administration encouraged scientific agencies like NASA and NOAA 
to make climate data open and accessible. 
 
Recommendation 18 
There have been significant interactions in respect of intellectual property, food 
security, and climate change. Plant breeder’s rights, patents on climate ready-
crops, and farmers’ rights have raised interesting questions about ownership and 
access to clean technologies. Norway’ Svalbard Global Seed Vault – the 
‘Doomsday Vault’ – is a Big Science Project designed to provide insurance for 
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plant genetic resources against climate change, natural disasters, and other 
emergencies. 
 
 
Recommendation 19 
There is a need to better align biodiversity conservation efforts and climate 
action. The principles of access to genetic resources, informed consent, and 
benefit-sharing could certainly play a role in achieving better outcomes in this 
field. 
 
 
Recommendation 20 
There is a need for better recognition of Indigenous Intellectual Property – 
including in respect of Indigenous environmental and climate knowledge. 
 
 
Recommendation 21 
The Paris Agreement 2015 could be undermined by the use of investor-state 
dispute settlement against climate action measures (such as for instance, the 
action by TransCanada against President Barack Obama’s decision to block the 
Keystone XL Pipeline). Some commentators such as Gus van Harten and Maude 
Barlow argued that the Paris Agreement 2015 include language to prevent use of 
investor-state dispute settlement clauses against climate measures. 
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Recommendation 22 
There has been concern that the Paris Agreement 2015 could be undermined by 
the passage of the Trans-Pacific Partnership – the Pacific Rim regional trade 
agreement. 
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The Paris Agreement: Intellectual Property, Technology Transfer, and Climate Change 
Matthew Rimmer 
 
Introduction 
 
There has been a longstanding debate over patent law, the environment, and climate change 
in international climate talks.1 At the Copenhagen Climate Talks, developed countries pushed 
for strong protection and enforcement of intellectual property rights. Developing countries 
put forward a number of options – including technology transfer; public sector licensing, 
patent pools, differential pricing, and shared licensing; patent exclusions and exemptions; 
compulsory licensing; and a technology mechanism. Least developed countries, small island 
states, and nations vulnerable to climate change asked for intellectual property to be placed in 
the public domain. There has been a lack of consensus in respect of these options in respect 
of intellectual property. In response to a proposal from India and the UK Carbon Trust, the 
Copenhagen Accord laid the framework for the establishment of the UNFCCC Climate 
Technology Centre and Network. After further discussion at subsequent climate talks, the 
United Nations Environment Programme was selected to be the host of the Climate 
Technology Centre. The Technology Mechanism is now operational. In addition to the 
                                                            
1  Alexander Zahar, Jacqueline Peel and Lee Godden, Australian Climate Law in Global Context, 
Cambridge: Cambridge University Press, 2013; Abbe Brown (ed.), Environmental Technologies, Intellectual 
Property and Climate Change: Accessing, Obtaining and Protecting, Cheltenham (UK) and Northampton 
(Mass.): Edward Elgar, 2013; Peter S. Menell and Sarah M. Tran (ed.), Intellectual Property, Innovation and the 
Environment, Cheltenham (UK) and Northampton (MA): Edward Elgar, 2014; http://www.e-
elgar.com/bookentry_main.lasso?id=15063; Joshua Sarnoff, Research Handbook on Intellectual Property and 
Climate Change, Cheltenham (UK) and Northampton (Mass.): Edward Elgar, 2016; and Daniel Farber and 
Marjan Petters (ed)., Climate Change Law, Cheltenham (UK) and Northampton (Mass.): Edward Elgar, 2016. 
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UNFCCC Climate Technology Centre and Network, the international climate talks 
established the Green Climate Fund. Amongst other things, the Green Climate Fund was 
designed to provide financial support for projects, programme, policies, and other activities in 
developing countries, including in relation to technology development and transfer. 
 
There has been a diversity of views and perspectives about the final text of the Paris 
Agreement 2015 within academic circles.  
 
The Paris Agreement 2015 was presented as a ‘Grand Climate Bargain’.2 Taking a qualified 
view of the Paris Agreement 2015, Professor Daniel Bodansky has argued that the deal is a 
cause of celebration.3 He observes: 
 
The Paris Agreement seeks a Goldilocks solution that is neither too strong (and hence unacceptable to 
key states) nor too weak (and hence ineffective). To safeguard national decision-making, it adopts a 
bottom-upapproach, in which the Agreement “reflects rather than drives national policy.” But to 
promote stronger action, states’ “nationally-determined contributions” (or NDCs, for short) are 
complemented by international norms to ensure transparency and accountability and to prod states to 
progressively ratchet up their efforts.4 
 
                                                            
2  Tom Arup and Peter Hannam, ‘Paris UN Climate Conference 2015: Countries Strike Grand Deal to 
Tackle Climate Change’, The Sydney Morning Herald, 13 December 2015, 
http://www.smh.com.au/environment/un-climate-conference/paris-un-climate-conference-2015-countries-strike-
grand-bargain-to-tackle-climate-change-20151212-glm7lf.html  
3  Daniel Bodansky, ‘The Paris Climate Change Agreement: A New Hope?’ (2016) 110 American 
Journal of International Law, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2773895  
4  Ibid. 
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Bodanksy comments: ‘If Paris indeed proves historic it will be because it institutionalizes a 
new paradigm that, over time, catalyzes ever stronger global action to combat climate 
change.’5 
 
Helpfully, Bodanksy breaks down the Paris Agreement 2015 into eight key salient features. 
First, he stressed that ‘it is a legally binding instrument (albeit with many nonbinding 
elements), in contrast to the Copenhagen Accord, which was a political deal.’6 Second, 
Bodansky stresses that the Paris Agreement 2015 is global: ‘It applies not only to developed 
countries, like the Kyoto Protocol, but also to developing countries, which account for a 
growing share of global emissions.’7 Third, he emphasizes that the Paris Agreement 2015 
specifies the same core obligations for all countries: ‘In doing so, it abandons the static, 
annex-based approach to differentiation in the United Nations Framework Convention on 
Climate Change (UNFCCC) and the Kyoto Protocol, in favor a more flexible, calibrated 
approach, which takes into account changes in a country’s circumstances and capacities and 
is operationalized differently for different elements of the regime.’8 Fourth, the Paris 
Agreement 2015 ‘establishes a long-term, durable architecture, in contrast to the Copenhagen 
Accord, which involved one-shot pledges addressing only the period up to 2020.’9 Fifth, ‘the 
long-term architecture institutionalizes an iterative process, in which, every five years, parties 
will come back to the table to take stock of their collective progress and put forward emission 
reduction plans for the next five-year period.’10 Sixth, the Paris Agreement 2015 ‘sets an 
                                                            
5  Ibid. 
6  Ibid. 
7  Ibid. 
8  Ibid. 
9  Ibid. 
10  Ibid. 
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expectation of progressively stronger action over time.’11 Seventh, the Paris Agreement 2015 
‘establishes a common transparency and accountability framework that reflects Justice 
Brandeis’s admonition, sunlight is the “best of disinfectants.”’12 Finally, the Paris Agreement 
2015 ‘appears to command universal, or near universal, acceptance.’13 
 
In his new book, The Madhouse Effect, climate scientist Michael Mann is optimistic about 
global co-operation in light of the Paris Agreement 2015.14 He observes: 
 
In the wake of the Climate Change Conference in Paris, there was a collective feeling of euphoria 
throughout the world that maybe, just maybe, we’re now finally read to turn the corner in confronting 
the climate challenge. The summit produced for the first time a deal that would aim to keep warming 
lower than the dangerous 2 degree Celsius limit, with an aspirational goal of an even lower limit (1.5 
degree Celsius), in recognition of the threat of near-term global sea-level rise. For the first time, there 
was unanimous buy-in from all (197) participating nations to lower their carbon emissions in the years 
ahead, including industrial nations and developing countries alike.15 
 
Mann observed that the ‘agreement puts in place a framework for negotiations on more 
stringent reductions at subsequent conferences.’16 He was hopeful that ‘a path to averting 
catastrophic warming of the planet now seems possible’.17 
 
                                                            
11  Ibid. 
12  Ibid. 
13  Ibid. 
14  Michael Mann and Tom Toles, The Madhouse Effect: How Climate Change Denial is Threatening our 
Planet, Destroying our Politics, and Driving Us Crazy, New York: Columbia University Press, 2016. 
15  Ibid., 140-141. 
16  Ibid., 142. 
17  Ibid., 142. 
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A number of civil society groups expressed caveats and reservations that the Paris Agreement 
was insufficiently ambitious. Tim Gore, Oxfam International's policy head, feared that 
developed countries had overwhelmed developing countries at the Paris international climate 
talks.18 He observed: ‘We've really seen the kind of brutal nature of the power politics of 
these talks.’19 While recognising the reference to 1.5 degrees was ‘an important moral 
victory’ he was concerned that the announcement would be hollow without ‘a significant 
increase in action in the years ahead’.20 
 
Professor Joshua Sarnoff has highlighted the importance of the debate over intellectual 
property, clean technologies, and climate change.21 He commented: 
 
Over the next few decades, tens of trillions of dollars will be needed for the development and 
dissemination of a wide range of new technologies to upgrade infrastructure and to mitigate and adapt 
to the effects of climate change (climate change technologies). As the Executive Secretary of the 
United Nations Framework Convention on Climate Change (UNFCCC) put it, human ‘survival 
depends on our improvement of technology’. Climate change is expected to cause dramatic changes 
to weather patterns; to adversely affect health (particularly for vulnerable populations), ecosystems, 
food production and water availability; to displace populations and disrupt land and resource 
ownership; and to interfere with existing patterns of satisfying basic human needs. These 
                                                            
18  Tom Arup and Peter Hannam, ‘Paris UN Climate Conference 2015: Countries Strike Grand Deal to 
Tackle Climate Change’, The Sydney Morning Herald, 13 December 2015, 
http://www.smh.com.au/environment/un-climate-conference/paris-un-climate-conference-2015-countries-strike-
grand-bargain-to-tackle-climate-change-20151212-glm7lf.html 
19  Ibid. 
20  Ibid. 
21  Joshua Sarnoff, ‘Introduction’ in Joshua Sarnoff (ed.), Research Handbook on Intellectual Property 
and Climate Change, Cheltenham (UK) and Northampton (Mass.): Edward Elgar, 2016, 1-2. 
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developments, and the ability of society to mitigate and adapt to climate changes, will be affected in 
numerous ways by intellectual property rights.22  
 
He observes that there is a need to consider the interactions of climate change with the global 
intellectual property, innovation, human rights and international trade systems 
 
There was significant debate over intellectual property, finance, and technology transfer at 
the Paris international climate talks. 23 Robert N. Stavins from the Kennedy School of 
Government at Harvard University observed that intellectual property was ‘a very 
contentious issue in the international climate negotiations leading up to the summit in Paris in 
December.’24 He noted that India led a push for technology transfer of intellectual property 
rights for clean energy technologies to developing nations to accelerate their diffusion. 
Professor Stavins questioned this strategy: ‘In the long term, if there are no property rights, it 
will destroy the incentive to develop the next generation of technologies.’25 By contrast, 
Adam Jaffe, the director of the research foundation Motu Economic and Public Policy 
Research in Wellington, New Zealand, argued that technology diffusion is not yet a problem: 
‘Today the problem is inventing the thing.’26 He suggested that finance and know-how are 
bigger obstacles to the spread of clean energy systems in developing countries. Professor Hall 
of Berkeley and Christian Helmers of the Center for Economic Performance in London, 
                                                            
22  Ibid. 
23  Eduardo Porter, ‘Lifting the Patent Barrier to New Drugs and Energy Sources’, The New York Times, 
13 April 2016,  
http://www.nytimes.com/2016/04/13/business/economy/lifting-thepatent-barrier-tonew-drugs-and-energy-
sources.html?_r=0  
24  Ibid. 
25  Ibid. 
26  Ibid. 
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argued that ‘patent protection may not be the optimal instrument for encouraging 
innovation.’27 
 
This analysis will consider a number of inter-related issues over intellectual property, 
technology transfer, and climate change in respect of the Paris Agreement 2015. First, it 
looks at the option of finance. Second, it explores the operation of the Green Climate Fund. 
Third, there was a discussion about the creation of an Intellectual Property Mechanism under 
the Paris Agreement 2015. Fourth, there will be a discussion of Open Innovation. Fifth, there 
will be an analysis of the promotion of intellectual property as Public Goods in the 
international climate talks. Sixth, there is a discussion of Intellectual Property Promotion and 
Enforcement under the Paris Agreement 2015. Seventh, the ‘No Text’ position of a number 
of nation states, business associations, and multinational companies is evaluated. Eighth, 
there is a discussion of the place of Indigenous Knowledge. Ninth, there is an analysis of the 
text of the Paris Agreement 2015 dealing with technology transfer. Finally, there will be an 
assessment of the new technology networks proposed at the international climate talks in 
Paris. 
 
There has also been debate over intellectual property and climate change in other forums. 
Francis Gurry, the Director-General of the World Intellectual Property Organization, has 
commented: 
 
Human activity, including decades of technological development, has damaged our planet. Wide-
spread pollution and spiraling consumption of the world’s mineral and biological reserves have put 
unprecedented stress on the environment. Climate change is one of the greatest threats ever faced by 
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society: glaciers are disappearing; desertification is increasing; in Africa alone, between 75 and 250 
million people will face increased water shortages by 2020.28 
 
Gurry has maintained: ‘As human activity caused the problem, so too can human activity find 
the solutions’.29 He has insisted: ‘Green innovation – the development and diffusion of 
technological means to tackle climate change – is key to halting the depletion of the earth’s 
resources.’30 His key initiative has been to establish the institutional mechanism of WIPO 
GREEN. It is intended to be an interactive marketplace that promotes innovation and 
diffusion of green technologies. WIPO GREEN has a database and network to enable 
connections with technology and service providers. 
 
In addition, there has been a significant debate over policy settings in respect of intellectual 
property, trade, and clean technologies.31 The TRIPS Agreement 1994 has provided a 
framework for discussions over intellectual property, clean technologies, and climate 
change.32 In 2013, Ecuador initiated the debate in the TRIPS Council on the topic of 
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intellectual property, climate change, and development.33 Ecuador focused upon 
environmentally sound technologies: ‘The issue of technology and its transfer is a 
fundamental aspect of the fight against climate change and adaptation to and mitigation of its 
harmful effects.’34 The Latin American country observed: ‘The issue of intellectual property 
rights and the debate over technological co-operation is becoming a fundamental aspect of 
how best to adapt to and combat the harmful effects of climate change, particularly for 
developing countries.’35 Ecuador argued: ‘It is therefore essential to reorient the world 
intellectual property regime in the context of adaptation and/or mitigation of the harmful 
effects of climate change.36 Ecuador mooted a number of policy options to provide access to 
clean technologies – including compulsory licensing, crown use, voluntary licensing, 
exemptions for patentability, patent term reductions, and open licensing. In conclusion, 
Ecuador called for an over-arching declaration on intellectual property and climate change. 
There were also contributions from a range of other countries – with support from developing 
countries; debate amongst the BRICS counties and opposition from the United States, the 
European Union, and Japan. There was further debate in the TRIPS Council in 2014 over the 
topic of intellectual property and climate change. 
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There have been larger debates about mega-regional agreements such as the Trans-Pacific 
Partnership, the Trans-Atlantic Trade and Investment Partnership, and the Trade in Services 
Agreement. Such trade agreements have the potential to impact upon the relationship between 
intellectual property, the environment, and climate change.37 
 
1. Climate Finance 
 
The first option suggests that developed countries “provide financial resources to address 
barriers caused by intellectual property rights (IPRs) and facilitate access to and the 
deployment of technology, including inter alia, by utilizing the Financial Mechanism and/or 
the establishment of a funding window under the Green Climate Fund / the operating entities 
of the Financial Mechanism [and the Climate Resilience and Sustainable Development 
Mechanism].”38 
 
While the final text of the Paris Agreement 2015 does address climate finance, it does not 
clearly link that issue to intellectual property. The Carbon Brief provides this summary of the 
treatment of climate finance in the agreement: 
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The agreement places a legal obligation on developed countries to continue to provide climate finance 
to developing countries. It also encourages other countries to provide support voluntarily — a 
compromise between the highly polarized positions that have taken centre stage at the negotiations. 
Many of the details have been moved out of the legally binding agreement and into the more flexible 
decisions. This includes the provision that, prior to 2025, countries should agree a “new collective 
quantified goal” from the floor of $100bn per year, which is the current aspiration. The notion of short-
term collective goals has been cut from the text.39 
 
It remains that climate finance could be deployed in certain circumstances to address 
intellectual property and clean technologies. 
 
The South Centre observed of the Paris Agreement 2015 negotiations on climate finance: 
 
Prior to the final outcome in the Paris Agreement, the thrust of the developed countries position on the 
issue of finance was to increase the scope of countries (to include developing countries) who should be 
‘donors’ of climate finance by proposing terms in the text like ‘all Parties in a position to do so’ should 
provide financial resources or that the mobilisation of climate finance is a “shared effort” of all Parties. 
The key sub-paragraphs on finance which were agreed to are: 
“1. Developed country Parties shall provide financial resources to assist developing country Parties 
with respect to both mitigation and adaptation in continuation of their existing obligations under the 
Convention.” 
This paragraph continues to ensure that developed countries are not absolved from their 
existing financial commitments under Articles 4.3 and 4.4 under the UNFCCC. 
However, the G77 and China, had during the negotiations, pressed for the provision of these 
resources to be “new, additional, adequate, predictable, accessible and sustained” but these terms did 
not find place in the Agreement, except for a reference in sub-paragraph 4 on “the provision of scaled-
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up resources” (see below). Sub-paragraph 2 states that “Other Parties are encouraged to provide or 
continue to provide such support voluntarily.” 
Instead of the reference to “all Parties in a position to do so” also having to contribute to 
climate finance (which was opposed to by many developing countries), the above paragraph was 
agreed to, which stresses the “voluntary” nature of such support. 
Sub-paragraph 3 provides that “As part of a global effort, developed country Parties should 
continue to take the lead in mobilizing climate finance from a wide variety of sources, instruments and 
channels, noting the significant role of public funds through a variety of actions,… and taking into 
account the needs and priorities of developing country Parties. Such mobilization of climate finance 
should represent a progression beyond previous efforts.” 
Many developing countries including the LMDC preferred the reference to the provision of 
financial resources by developed countries instead of the focus on the “mobilisation” of climate 
finance. The Paris Agreement provides for both the provision of support by developed countries and 
the mobilisation of climate finance..40 
 
The South Centre also considered the text on climate finance, which was excluded from the 
final deal. 
 
2. Green Climate Fund 
 
The second option recommends patent buy-outs by the Green Climate Fund: ‘In accordance 
with Article 4.3, 4.5 and 4.7 of the Convention, funds from the Green Climate Fund will be 
utilized to meet the full costs of intellectual property rights (IPRs) of environmentally sound 
technologies and know-how and such technologies will be provided to developing country 
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Parties free of cost in order to enhance their actions to address climate change and its adverse 
impacts.’ 41 
 
It is notable that India has been vocal supporting the use of financial resources to provide 
access to clean technologies. Prakash Javadekar, India’s Minister for Environment, Forests 
and Climate Change, has highlighted the need to address intellectual property, finance, and 
technology transfer.42 He commented: 
 
There are some issues that cannot be wished away, The first issue is cost. Who will pay the extra cost 
of solar power, for example? In countries (such as India) where indirect taxation is higher, the poor 
will end up paying more. So the world must come up with real contributions to the Green Climate 
Fund (GCF), which now has pledges worth a little over US$10 billion.” 
The second issue is technology. New technologies can bring down costs. We understand the 
need to protect IPR (Intellectual Property Rights). So we are telling the industrialised world, pay your 
own companies for IPR from GCF. We must get technologies free of IPR cost.43 
 
India warned that the climate talks in Paris would hinge upon finance.44 India commented: ‘If 
the developed world is ready to provide technology free of IPRs, it can be a win-win situation 
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for all. We’ll walk our own path on INDCs (Intended Nationally Determined Contributions) 
but if technology free of IPRs is provided, we will walk the extra mile.’45 
 
A preview of the Paris International Climate Talks observed of the geopolitics in respect of 
intellectual property, finance, and climate change: 
 
‘Parties are debating how to create enabling environments in developing countries and remove 
barriers to technology development and transfer. A specific issue in this regard is the question how to 
address intellectual property rights (IPR). The LMDCs, China, and other developing countries call for 
specific arrangements and funding to facilitate access to IPR. They demand a dedicated window for 
technology transfer in the GCF. AOSIS emphasises the need to link technology transfer and 
development under the new agreement to existing institutions under the financial mechanism.’46 
 
In his speech to the Paris Climate Summit, India’s Prime Minister Narendra Modi directly 
addressed the topic of intellectual property and climate change. He emphasized: 
 
Developed countries must fulfill their responsibility to make clean energy available, affordable and 
accessible to all in the developing world. This is in our collective interest. So, we look to the developed 
countries to mobilize 100 billion US Dollars annually by 2020 for mitigation and adaptation in the 
developing countries. They must fulfill their commitment in a credible, transparent and meaningful 
manner.  Energy is a basic human need. So, we need an ambitious technology initiative, driven by a 
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public purpose, not just market incentives. This includes intellectual property. For this, we need to scale 
up Green Climate Fund that will improve access to technology and intellectual property.47 
 
Modi emphasized in his speech: ‘We will succeed if we have the wisdom and courage to craft 
a genuinely collective partnership that balances responsibilities and capabilities with 
aspirations and needs.’48 
 
3. Intellectual Property Mechanism 
 
The third option proposes: ‘An international mechanism on IPRs to be established to 
facilitate access to and the deployment of technology to [developing country Parties][Parties 
not included in annex X].’ 49 This option is an interesting one. Thus far, the topic of 
intellectual property has been dealt with as a subset of other issues – such as technology 
transfer, finance, and innovation. As a result, the issue of intellectual property has not 
necessarily been addressed in an independent and dedicated fashion in the international 
climate talks. 
 
Ahmel Abdel Latif of the International Centre for Trade and Sustainable Development has 
maintained: ‘Ultimately, intellectual property rights should be seen in a broad context of 
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appropriate policies, adequate institutions, and resources that both encourage low-carbon 
innovation and ensure that its benefits are widely diffused’.50 In his view, ‘The importance of 
intellectual property rights should be neither overestimated nor underestimated’.51 Latif 
acknowledged that ‘intellectual property rights cannot be ignored’.52 Nonetheless, he 
maintained that the discussion of the issues must be structured and incremental. There was a 
need, in his view, to focus on ‘practical measures and initiatives’, ‘empirical evidence’ and 
‘concrete cases’.53 Latif feared that, without such a debate, ‘agreement on low-carbon 
technologies and intellectual property rights is likely to remain elusive, whether at the WTO 
or the UN Framework Convention on Climate Change.’54 
 
In a second reply, Latif stressed: ‘Conditions differ significantly from country to country and 
from one economic sector to another’. 55 He noted: ‘Such diversity suggests that a broad 
range of options and measures should be considered for addressing the linkages between 
intellectual property and climate change, but that no “silver bullet” will address all the 
issues.’56 Latif argued: ‘The problems that surround intellectual property and climate can 
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only be addressed through an incremental, bottom-up approach based on empirical evidence 
about access to clean-energy technology in specific countries and economic sectors.’57 
 
Latif maintained: ‘In discussions of climate change and intellectual property rights, it's 
important to maintain a focus on the actual views and needs of technology recipients in the 
Global South’. He said: ‘The Climate Technology Centre and Network, an entity established 
under the auspices of the United Nations to accelerate the transfer and diffusion of climate 
change technologies to developing countries, has received more than 30 requests for technical 
assistance from developing countries—and none of these requests has concerned intellectual 
property rights.’58 Latif hoped: ‘If such requests emerge in the future, the Centre and Network 
should be in a position to assist countries in a pragmatic, solution-oriented manner’.59 He 
observed ‘Such assistance should ensure that nations can avail themselves of all options 
available under existing international intellectual property rules.’60 
 
Professor Carlos Correa has recommended a number of strategies.61 He has maintained 
‘expanding low-carbon energy systems in developing countries requires that relevant 
technologies be diffused in a timely fashion’.62 Correa suggested that governments could and 
should support ‘the development of technologies as a public good’.63 He has called upon 
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patent offices to apply rigorous standards to the assessment of patent applications. Moreover, 
Correa called for the use of compulsory licensing to provide access to patented inventions in 
respect of clean technologies. 
 
In his second rejoinder, Carlos Correa emphasized that ‘intellectual property rights are 
a problem for developing countries seeking to gain access to low-carbon energy 
technologies.’64 He commented: ‘It's not constructive for developed countries to exhibit such 
unwillingness to address in international fora (whether the World Trade Organization or the 
UN Framework Convention) issues related to intellectual property and climate change’.65 
Correa stressed: ‘The message their unwillingness sends is that the status quo in relation to 
intellectual property is not debatable and that the legitimate concerns of developing countries 
are not even worthy of discussion.’66 He maintained that it was inappropriate for developed 
countries to deny a problem exists: ‘But a problem does exist—insofar as the system of 
private appropriation of innovations may delay for 20 years (the normal duration of a patent) 
the introduction of new technologies into developing countries (the majority of the world).’67 
He insisted: ‘Climate change is one of the greatest challenges that humanity has faced and 
addressing it requires building a long-term vision grounded in equity and solidarity.’68 He 
stressed: ‘A responsible international community cannot simply avoid the problems that 
surround intellectual property rights and climate change; rather, nations should encourage a 
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serious discussion of these issues and make sure to involve all stakeholders, including in 
particular scientists and civil society.’69 
 
In his third piece, Correa concludes: ‘The international community will do little to address 
the problems associated with intellectual property and green technology if these problems are 
dismissed or minimized.’70 He fears that ‘This could make it much harder to achieve goals for 
climate mitigation and adaptation.’71 Correa maintains that ‘it would be wise if all countries, 
developed and developing alike, agreed to concrete actions that removed actual and potential 
obstacles to the diffusion of green technologies.’72 Correa stressed that ‘intellectual property 
rights by their very nature confer on private firms the power to decide who may use a 
technology and under what conditions’73. He warned: ‘This power must be subordinated to a 
global interest—that of achieving environmental sustainability for the entire planet.’74 
 
Frederick Abbott has drawn comparisons between the debate over access to essential 
medicines, and the discussion in respect of clean technologies.75 He noted that it is ‘an 
important question is whether intellectual property will represent a meaningful obstacle to 
low- and middle-income countries as they seek to acquire the technologies necessary to 
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reduce carbon emissions or mitigate the effects of climate change.’76 Abbott said that ‘it is 
reasonable to assume that, going forward, low- and middle-income countries will face 
additional obstacles related to patents and other types of intellectual property.’77 He noted a 
range of options – including compulsory licensing, government use, voluntary licensing, 
patent pools, and joint ventures. Abbott stressed that there was a need to consider other 
factors that could prevent access to clean technologies.78 He has previously called for there to 
be a UNFCCC-WIPO-WTO Declaration on Intellectual Property and Climate Change – 
much like there was for the Doha Declaration on Intellectual Property, Public Health and 
Access to Essential Medicines. 
 
In his rejoinder, Frederick Abbott stressed: ‘An important issue to keep in mind when 
answering this question is that intellectual property rights bear on how capital will be 
aggregated to combat climate change.’79 He noted: ‘For example, government subsidies play 
an important role in promoting innovation—and when governments provide funding for 
research and development, the public should be assured of access to the benefits that result.’80 
Abbott wondered: ‘But should research and development funded by the public in one country 
result in "free" access to technology's benefits in other countries, regardless of their location 
on the development spectrum?’81 He commented: ‘How should R&D costs be allocated fairly 
among nations?’82 Abbott noted that ‘history suggests a bit of skepticism regarding the idea 
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that global public funding will adequately address climate change’. He said that essential 
‘private-sector investment depends on incentives’.83 In his view, ‘Patents allow above-market 
returns and thus are a means to attract investment to particular technologies or sectors.’ 
Nonetheless, he commented that ‘patents aren't something whose use should go 
unregulated—the public interest must be defended.’84 Abbott said: One of the patent system's 
main difficulties is that proponents of strong patent protection often portray patents as an 
untouchable property right’.85 He argued that all forms of property are regulated. 
 
Finally, Abbott promotes a competition approach to intellectual property and clean 
technologies: ‘With respect to climate change mitigation and alternative energy technologies, 
an active market for these technologies may be established if there is sufficient competition 
among privately developed technological solutions’.86 He said: ‘This should limit 
opportunities for suppression or excessive pricing’.87 Abbott warned: ‘If things seem to be 
otherwise, it's important to ensure that competition law enforcement is robust enough to 
address the situation—and this includes ensuring that developing countries have sufficient 
resources to police against anticompetitive abuse.’ Abbott concluded: ‘In the end, the optimal 
approach may be for competitive private markets to operate alongside a publicly funded 
system for research, development, and technology transfer.’88 He said: ‘Let a thousand 
technologies bloom.’89 
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4. Open Innovation 
 
The fourth option calls for intellectual property sharing – ‘Other arrangements to be 
established to address IPRs, such as collaborative research and development, shareware, 
commitments related to humanitarian or preferential licensing, fully paid-up or joint licensing 
schemes, preferential rates and patent pools.’ 90 
 
In the United States, a stand-out figure has been Elon Musk of Tesla Motors, Solar City, and 
Space X. The entrepreneur has promoted an open innovation model in respect of electric 
vehicles, batteries, the Powerwall, the Powerpack, and the GigaFactory. 
 
On the 12th June 2014, Elon Musk, the chief executive officer of the electric car 
manufacturer, Tesla Motors, announced in a blog that ‘all our patents belong to you.’91 He 
explained that the company would adopt an open source philosophy in respect of its 
intellectual property in order to encourage the development of the industry of electric cars, 
and address the carbon crisis. Elon Musk made the dramatic, landmark announcement: 
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Yesterday, there was a wall of Tesla patents in the lobby of our Palo Alto headquarters. That is no 
longer the case. They have been removed, in the spirit of the open source movement, for the 
advancement of electric vehicle technology.92 
 
Elon Musk observed that ‘Tesla Motors was created to accelerate the advent of sustainable 
transport.’93 He maintained: ‘If we clear a path to the creation of compelling electric 
vehicles, but then lay intellectual property landmines behind us to inhibit others, we are 
acting in a manner contrary to that goal.’94 Elon Musk promised: ‘Tesla will not initiate 
patent lawsuits against anyone who, in good faith, wants to use our technology.’95 This 
statement has attracted a wide range of interest, because it raises important issues in respect 
of intellectual property; open source strategies; business; and innovation in clean 
technologies to address climate change. 
 
In his address, Elon Musk commented: ‘We believe that applying the open source 
philosophy to our patents will strengthen rather than diminish Tesla’s position in this 
regard.’96 In his address, Elon Musk emphasized the need to build clean technologies to 
address the problem of climate change. He observed: ‘Given that annual new vehicle 
production is approaching 100 million per year and the global fleet is approximately 2 
billion cars, it is impossible for Tesla to build electric cars fast enough to address the 
carbon crisis.’97 Musk recognised: ‘By the same token, it means the market is enormous.’98 
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He maintained: ‘Our true competition is not the small trickle of non-Tesla electric cars 
being produced, but rather the enormous flood of gasoline cars pouring out of the world’s 
factories every day.’99 Musk commented that there was a need to develop the innovation 
ecology in respect of electric cars: ‘We believe that Tesla, other companies making electric 
cars, and the world would all benefit from a common, rapidly-evolving technology 
platform.’100 
 
Tesla Energy offers a ‘suite of batteries for homes, businesses, and utilities fostering a clean 
energy ecosystem and helping wean the world off fossil fuels.’101 In its press pack, Tesla 
Energy bemoans the current domination of fossil fuel energy: ‘Of all the fossil fuel consumed 
in the United States, one third is used in transportation and another third goes to electricity 
production’.102 Elon Musk expressed his concerns about energy delivery: 
 
What I'm going to talk about tonight is a fundamental transformation of how the world works, about 
how energy is delivered across Earth. This is how it is today - it's pretty bad. It sucks - exactly. I just 
want to be clear because sometimes people are confused about it - this is real. This is actually how 
most power is generated, with fossil fuels and if you look at the curve - that's a famous curve, the 
Keeling curve that shows the growth in CO2 concentration in the atmosphere and every year it 
ratchets up - it gets higher and higher and if we do nothing that's where it's headed - to levels that we 
don't even see in the fossil record. I think we collectively should do something about this and not try 
to win the Darwin award. For us and a lot of other creatures too. The way the grid works today is 
                                                            
99  Ibid. 
100  Ibid. 
101  Tesla Energy, ‘Press Kit’, https://www.tesla.com/en_AU/presskit/teslaenergy  
102  Ibid. 
42 
 
you've got coal, natural gas, nuclear, hydro and then wind and solar, but not enough wind and solar 
obviously.103 
 
The company insists: ‘Once we’re able to rely on renewable energy sources for our power 
consumption, the top 50% of the dirtiest power generation resources could retire early’.104 
Tesla Energy insists: ‘We would have a cleaner, smaller, and more resilient energy grid.’105 
The company commented: 
 
Tesla is not just an automotive company, it’s an energy innovation company. Tesla Energy is a 
critical step in this mission to enable zero emission power generation. 
 With Tesla Energy, Tesla is amplifying its efforts to accelerate the move away from fossil 
fuels to a sustainable energy future with Tesla batteries, enabling homes, business, and utilities to 
store sustainable and renewable energy to manage power demand, provide backup power and increase 
grid resilience.106 
 
The company stressed: ‘Tesla is already working with utilities and other renewable power 
partners around the world to deploy storage on the grid to improve resiliency and cleanliness 
of the grid as a whole.’107 
 
Elon Musk emphasized that Tesla Energy would seek to address problems with energy 
storage: 
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The issue with existing batteries is that they suck. They're really horrible. They look like that. They're 
expensive. They're unreliable. They're sort of stinky, ugly, bad in every way, very expensive - you 
have to combine multiple systems - there's no integrated place you can go and buy a battery that just 
works. Which is what people really want to buy. We have to come up with a solution. That's the 
mission piece. That's the thing that's needed to have a proper transition to a sustainable energy world. 
The missing piece is what we're going to show you tonight.108 
 
In particular, Tesla Energy announced its new product the Tesla Powerwall – ‘a rechargeable 
lithium-ion battery designed to store energy at a residential level for load shifting, backup 
power and self-consumption of solar power generation’.109 The battery can provide a number 
of different benefits to the customer including: Load shifting; Increasing self-consumption of 
solar power generation; and Back-up power. Tesla Energy stressed: ‘Powerwall increases the 
capacity for a household’s solar consumption, while also offering backup functionality during 
grid outages.’110 The company noted: ‘Tesla’s selling price to installers is $3500 for 10kWh 
and $3000 for 7kWh. (Price excludes inverter and installation.) Deliveries begin in late 
Summer.’111 Distribution partners would include Treehouse, Fronius, Solar Edge, and Green 
Mountain Power. 
 
In addition, Tesla would offer energy storage systems – Powerpacks - for businesses. The 
company observed: ‘Based on the powertrain architecture and components of Tesla electric 
vehicles, Tesla energy storage systems deliver broad application compatibility and 
streamlined installation by integrating batteries, power electronics, thermal management and 
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controls into a turn key system.’112 The company observed: ‘Tesla’s energy storage allows 
businesses to capture the full potential of their facility’s solar arrays by storing excess 
generation for later use and delivering solar power at all times’.113 Tesla Energy for 
Businesses ‘anticipates and discharges stored power during a facility’s times of highest 
usage, reducing the demand charge component of the energy energy bills.’114 Tesla Energy 
Businesses included Amazon, Target, Jackson Family Wines, and EnerNoc. 
 
Furthermore, Tesla Energy promised to provide energy for utilities. Tesla Energy for Utilities 
is designed to: Firm up renewable generation by reconciling the intermittency of power from 
these sources and storing excess capacity to dispatch when it’s needed; Increase resource 
capacity; Ramp Control. Improve power quality by preventing fluctuations from propagating 
to downstream loads; Defer costly and time-consuming infrastructure upgrades; and Manage 
peak demand by deploying power within seconds or milliseconds. Tesla Energy Utility 
projects include Advanced Microgrid Solutions, Oncor, Southern California Edison, and 
AES. 
 
Elon Musk observed that the inventions would help address problems in respect of energy 
poverty and development: 
 
Very importantly, this is going to be a great solution for people in remote parts of the world where 
there's no electricity wires or where the electricity is extremely intermittent or extremely expensive. 
So you can take the Tesla Powerwall and it can scale globally. In fact, I think what we'll see is 
something similar to what happened with cell phones vs landlines where the cell phones actually 
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leapfrogged the landlines and there wasn't a need to put landlines in a lot of countries or in remote 
locations. People in a remote village or an island somewhere can take solar panels, combine it with a 
Tesla Powerwall and never have to worry about having electricity lines. I think is going to be great. 
Electricity lines are not the most pretty thing in the world. Being have to have a solution that just 
works where ever you are, I think is going to be incredibly helpful to people who don't have 
electricity today.115 
 
Musk noted: ‘With 160 million Powerpacks you could transition the United States’.116 He 
predicted: ‘With 900 million you can transition the world.’117 Musk suggested: ‘You can 
basically make all electricity generation in the world renewable and primarily solar.’118 He 
contemplated the prospect: ‘Then, going a little further, if you want to transition all transport 
and all electricity generation and all heating to renewable you need approximately two billion 
Powerpacks.’119 
 
At the launch of Tesla Energy, Elon Musk emphasized that he would apply his open source 
model to the Gigafactory, the Powerwall and the Powerpack: 
 
What we're really designing in the Gigafactory is a giant machine. It's actually - think of it like a 
product of Tesla. We're making this really big product that doesn't happen to move - but it's really 
big, and that's what we're doing - Gigafactory version 1. We're building that in Nevada right now, and 
there will need to be many Gigafactories in the future. I do want to emphasize that this is not 
something that we think Tesla is going to do alone. We think that there is going to be many other 
companies building Gigafactory-class operations of their own and we hope they do and the Tesla 
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policy of open sourcing patents will continue for the Gigafactory, for the Powerpack and for all these 
other things.120 
 
Musk stressed: ‘We want to show people, most importantly that this is possible.’ He noted: 
‘If you look at that - that's the future we could have’.121 Musk maintained: ‘Where the curve 
slowly rolls over and goes to zero - no incremental CO2 - that's the future we need to 
have’.122 He commented: ‘That's something that - and the path that I've talked about, the solar 
panels and the batteries - it's the only path that I know of that can do this, and I think it's 
something that we must do and that we can do and that we will do.’123 
 
5.  Public Goods 
 
The fifth option is for ‘Developed country Parties to make available Intellectual Property (IP) 
through multilateral institutions as public good, through purchase of IP.’124 This would fit 
into a larger theoretical perspective in terms of information environmentalism.125 
 
A number of developing countries and civil society organisations raised arguments about 
intellectual property and public goods. India, Progressive Latin American Countries, Least 
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Developed Countries, Small Island States, and Countries Vulnerable to Climate Change were 
all keen to consider intellectual property in light of the larger public interest in access to clean 
energy technologies, and climate change. 
 
The South Centre – a think-tank based in Geneva focused upon the concerns of developing 
countries – has also been active in discussions of intellectual property, clean energy, and 
climate change.126 The South Centre observed of the Paris Agreement 2015 negotiations on 
intellectual property and technology transfer: 
 
In the negotiations on technology transfer, the LMDC had called for the establishment of a global 
goal on the transfer of technologies by developed countries and know-how as well as for the 
provision of financial resources for collaborative research and development of environmentally sound 
technologies and enhancing accesses of developing countries to such technologies that match their 
technology needs. 
There was also a proposal from India for developed countries to provide financial resources to 
address barriers related to intellectual property rights (IPRs) and facilitate access to technologies. 
The African Group proposed a technology framework to be adopted that will provide direction 
and guidance in relation to technology assessments, including in identifying options for enhancing 
access and to address barriers. 
These proposals were opposed by developed countries. 
The real value for developing countries is the establishment of the technology framework that 
includes “the assessment of technologies that are ready for transfer” (as reflected in paragraph 68 of 
the COP 21 decision). 
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In addition, there is now a link established between the Technology Mechanism and the 
Financial Mechanism to allow for collaborative approaches in R and D and for facilitating access to 
technologies, which somewhat reflects the call by India to provide financial resources to address 
barriers related to IPRs and facilitate access to technologies. 
The IPR issue has been a long-standing battle between developed and developing countries 
under the UNFCCC process, with strong opposition by developed countries led by the US in particular, 
to even mention the word ‘IPRs’.127 
 
The South Centre recommended: ‘For the developing countries, they should invoke the 
overall context of what will make a low carbon pathway a reality— finance, technology 
transfer, capacity building plus adaptation, loss and damage, all in context of sustainable 
development and poverty eradication.’128 
 
The Climate Action Network International – a large network of civil society climate 
organisations - has made a submission for the Paris Climate Talks, commenting: 
 
The question of whether IPR can be a barrier to tech transfer has slowed progress at the TEC since its 
inception. Progress on the issue should be promoted, as a first step, by identifying existing programs 
and policies, especially in developed countries, on reducing intellectual property barriers, increasing 
access to, and reducing cost of, intellectual property protected knowledge and goods, enabling near 
term incremental innovation in developing countries and facilitating licensing, especially in 
developed countries. The focus should be on identifying, assessing and expanding the best of those 
programs and policies by enabling their participation in the CTCN and use to assist developed 
country NDEs in adopting those best practices and policies. The TEC should play the primary role in 
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identifying and examining these programs and policies in developed countries and recommending 
their participation in the CTCN.129 
 
The Climate Action Network has also promoted the use of open innovation and open source 
licensing. 
 
6. Intellectual Property Promotion and Enforcement 
 
The sixth option is focused upon intellectual property promotion and enforcement. It calls on 
‘Parties recognize that IPRs create an enabling environment for the promotion of technology 
innovation in environmentally sound technologies.’130  
 
The United States Government, the United States Congress, and flagship United States 
technology companies have had deep abiding concerns about intellectual property 
infringement in respect of clean technologies. The legal action by the United States 
Department of Justice against Sinovel over the theft of the trade secrets from the United 
States clean technology company, AMSC, highlights the seriousness of the problem. 
 
In its 2014 Special 301 Report, the United States emphasizes the need for strong IPR 
protection in its discussion of intellectual property and the environment.131 
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Intellectual Property and the Environment Strong IPR protection is vital for development, and is 
critical to responding to environmental challenges, including climate change. IPR protection is 
essential to facilitate access to today’s technologies, and to promote tomorrow’s innovation. IPR 
provides incentives to invest in green technologies, and can promote economic growth and create jobs 
in the green technology sector. Without such incentives, businesses are reluctant to invest or enter 
into technology transfer arrangements in countries that lack effective IPR protection and enforcement. 
IPR is also an important driver of university research in the green technology sector. In the absence of 
such technologies, society may be deprived of critical advances to meet environmental challenges, 
including the mitigation of, and adaptation to, climate change. Certain national policies and practices 
advanced domestically and in multilateral fora may have the unintended effect of undermining 
national and global efforts to address serious environmental challenges. For example, India’s 
National Manufacturing Policy promotes the compulsory licensing of patented technologies as a 
means of effectuating technology transfer with respect to green technologies. India has pressed to 
multilateralize this approach to green technologies through its proposals in the negotiations under the 
United Nations Framework Convention on Climate Change (UNFCCC). These actions will 
discourage rather than promote the investment in, and dissemination of, green technologies, including 
those technologies that contribute to climate change adaptation and mitigation.  
 
The United States continues to ‘work to ensure robust IP protection and enforcement, which 
gives inventors and creators the confidence to: engage in foreign direct investment, joint 
ventures, local partnerships, and licensing arrangements; collaborate with foreign 
counterparts; to open research facilities in markets abroad; establish local operations and 
work with local manufacturers and suppliers; create jobs, including local worker training; and 
invest in infrastructure for the production, adoption, and delivery of green technology goods 
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and services, without fear of misappropriation of their IPR.’132 The United States contends: 
‘Strong IPR protection is, therefore, not only critical to the objective of addressing 
environmental challenges and developing a global response to climate change, but to national 
economic growth.’133 The United States promotes ‘strong IPR protection and enforcement as 
an environmental as well as an economic imperative, providing critical developmental 
benefits for developing and least-developed countries in particular.’134 
 
The Intellectual Property Owners Association has pushed for an intellectual property 
maximalist approach to intellectual property and clean technologies.135 Susan Wilson of the 
Association has complained to the USTR in the Special 301 process: 
 
At the UNFCCC, calls to weaken the global intellectual property framework protecting the related 
innovations have been a regular theme. Intellectual property rights (IPR) have been unfairly portrayed 
by some as a barrier to the necessary technology transfer, either by limiting the availability of the 
technology altogether or making it more expensive to secure. However, there is limited, if any, 
evidence that IPR is a barrier.  A variety of proposals to weaken IPR have been raised within the 
UNFCCC, including: compulsory or concessional licensing; the elimination of IPR for climate related 
technologies; technology buyouts, or other international IPR mechanisms; and non-assertion pledges 
for patents for technology used by developing countries. There are also efforts to implement these 
types of measures at the national level.136 
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In particular, it has complained about India, Ecuador and their promotion of intellectual 
property flexibilities in respect of clean technologies. 
 
At a Special 301 hearing, Executive Director Herb Wamsley complained of the push for 
patent exceptions and limitations: 
 
Demands to erode or even extinguish IP rights are commonplace at the World Health Organization, to 
the U.N. Framework Convention on Climate Change, the World Trade Organization, and the Post-
2015 Development Agenda. Proposals range from explicit exclusions from patentability and 
widespread compulsory licensing to more subtle but also dangerous appeals for the removal of so-
called IP barriers and concessional licensing. A push for so-called rebalancing of IP systems is 
unfolding at the national level. 1Some countries are actively encouraging more compulsory licensing, 
a tool that should be used sparingly. Other efforts to erode rights include unconditional requirements 
to license IP relating to essential facilities, interference with technology transfer agreements, and 
obligations to license patents that relate to standards without participating in the process.137 
 
Chris Moore of the National Association of Manufacturers also complained of a 
‘manufacturing policy that encourages the compulsory licensing of green technology.’138 
 
BINGO – Business and Industry groups – have submitted: ‘It is crucial that the Paris outcome 
will animate all countries to make ongoing improvements to achieve the widest possible 
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diffusion of appropriate efficient technologies.’139 BINGO stressed: ‘It will be vital to create 
an environment that facilitates the diffusion of such technologies as widely as possible by 
removing trade barriers, enhancing R&D cooperation and maintaining IPR’.140 BINGO 
observed: ‘Public and private sectors in both developed and developing countries should 
work together, including through the Technology Mechanism (TEC and CTCN).’141 BINGO 
stressed: ‘We hope that those negotiations can be accelerated and an agreement reached that 
encourages international commerce in efficient and clean energy products and services, 
enhancing the deployment of technologies that will be needed to attain Paris outcome 
ambit.’142 
 
The US Business Council for Sustainable Energy has pushed for strong intellectual property 
rights at the Paris international climate talks.143 The Business Council for Sustainable 
Energy’s President Lisa Jacobson issued a statement on the submission of the United States’ 
pledge to reduce greenhouse gas emissions to the United Nations Framework Convention on 
Climate Change (UNFCCC): “The deployment of clean energy technologies – both 
commercially available and next-generation solutions – will play a key role in the United 
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States meeting this 2025 target.’144 She said: “The Council’s low-carbon technology solutions 
will be best supported through a Paris agreement that includes a commitment to helping 
developing countries create the necessary enabling environments, and strengthens the 
absorptive capacity that will incentivize innovation and establish sustainable markets for 
doing business.’ Jackson commented: ‘A strong intellectual property regime will ensure that 
both technology avenues – existing and next-generation – are available.’145 The position 
paper elaborates upon this issue.146 The council contends: ‘When the private sector makes 
investment decisions, it assesses a potential market based on elements such as policy 
stability, sound infrastructure, open markets, and effective legal frameworks that encourage 
competition and innovation and that protect intellectual property rights (IPRs).’147 The 
Council insisted: ‘The protection of IPRs is an enabler, not a barrier, to supporting innovation 
and investment in developing countries’.148 The Council stressed: ‘Foreign direct investment, 
commercial cooperation agreements, joint ventures, licensing and local training, and 
technology cooperation are critical conduits for sharing clean energy technologies.’149 The 
Council argued: ‘This kind of trade and investment activity, supported by IPR protection, 
creates investor confidence; opportunities for partnerships, jobs and training; and supply 
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chains that support the sharing and transfer of good business practices and technological 
know-how.’150 
 
Norine Kennedy of the United States Council for International Business said:151 ‘We must 
work together to develop domestic innovative capacity and the ability to absorb, use, and 
deploy technologies that respond to local needs.’ She warned: ‘Without meaningful IP 
protection, technologies will not be developed and deployed to those that really need them, 
nor can they be shared with commercial partners, customers, and suppliers in developed and 
developing countries.’152 
 
Yves Lapierre, commissioner and CEO of the French Institut National de la Propriété 
Industrielle (INPI),153 told participants at forum on European intellectual property policy 
about the socio-economic role of IP in innovation and sustainable growth.154His presentation 
focused on the United Nations Framework Convention on Climate Change (UNFCCC) 
conference known also as COP21, which will be held in Paris in December.  INPI is an 
enabler of the UNFCCC as a founding partner of Solutions COP21 – an initiative aimed at 
highlighting solutions in the fight against climate change and its impact. Against this 
background, Lapierre explained to the audience about collaborative innovation projects under 
a sustainable and inclusive framework. He said that businesses of advanced and emerging 
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countries will meet during the COP21 and will be able to create collaborative innovation 
projects that ensure the protection of IP rights in line with social and environmental 
responsibility, using, for example, geographical indications, natural resources and technology 
transfer agreements. Additionally, Lapierre encouraged a new vision of IP rights, without the 
traditional North and South perspectives. He declared, also, that young people are very 
sensitive to the promotion of sustainable growth. 
 
7. No Text 
 
The last option favoured by developed countries is that ‘IPRs are not to be addressed in this 
agreement.’ 155 One negotiator has complained that intellectual property is a taboo topic in the 
international climate talks. At Warsaw, the Egyptian lead negotiator, speaking for the Like 
Minded Developing Countries, said:  
 
“Like the Harry Potter series character, in Doha, IPR was the ‘word which should not be named’. But 
we live in the real world not in a fictional world. In this real world we live in, we need to address this 
issue of IPRs in a pragmatic manner, not run away from this issue.”156 
 
Both the European Union and the United States engaged in blocking tactics on the topic of 
intellectual property at the Paris international climate talks. 
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The Corporate Europe Observatory leaked the negotiating notes of European Union 
Delegation on intellectual property and trade at the international climate talks in Paris.157 The 
Delegation insisted: ‘The EU's overall objective is to have COP decisions without any 
explicit mention of trade and IPR issues and to minimize discussions on trade-related 
issues.’158 The Delegation emphasized that ‘any attempt to create any kind of new 
provision/agenda item/work programme/mechanism on trade/IPR at the UNFCCC 
discussions cannot be accepted.’159 
 
The European Union Delegation worried: ‘Regarding trade in general, many countries have 
tried to introduce parallel discussions concerning trade issues under the UNFCCC, in 
particular within the framework of the discussions concerning the "impact of the 
implementation of response measures".’160 The European Union Delegation asserted: 
 
 As a matter of principle, the UNFCCC is not the appropriate forum to discuss trade measures and to 
elaborate on additional disciplines. The WTO is the established international body tasked with this 
purpose, and any decision regarding the use of trade measures under the UNFCCC would undermine 
this role. The EU argues that the UNFCCC (Article 3(5), which provides that measures taken to combat 
climate change, including unilateral ones, should not constitute a means of arbitrary or unjustifiable 
discrimination or a disguised restriction on international trade), and the Kyoto Protocol (Article 2(3), 
which provides that developing countries shall strive to implement policies and measures in such a way 
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as to minimize adverse effects on international trade) already contain the necessary provisions on 
the trade‐climate relationship. 161 
 
The European Union Delegation also promised to oppose discussion of trade measures under 
UNFCCC. 
 
The European Union Delegation insisted: 
 
Regarding intellectual property rights (IPR), many countries keep proposing to introduce references 
to the role of IPR as a barrier to the dissemination of innovation and provisions promoting transfers of 
technology that do not sufficiently safeguard the voluntary nature of such activities. Accepting such 
language would create the strong risk of weakening IPR as an incentive to innovation in the area of 
climate related technologies.162 
 
The European Union Delegation maintained that ‘the introduction of IPR issues into the 
discussions must also be strictly opposed.’163 In their view, ‘Other fora (WTO, World 
Intellectual Property Organization - WIPO) are dedicated to IPR.’164 The European Union 
Delegation argued: ‘Any decision under UNFCCC to weaken or alter the international or 
national IPR regime as well as of mechanisms forcing transfers of technology would do more 
harm than good. IPR should not be presented as "barriers"; on the contrary, they are a tool to 
attract investment and to reward much needed innovation to fight against climate change.’165 
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Such a position is at odds with other sentiments within the European Union, which have been 
upon supporting technology transfer and the sharing of clean energy developments.166 
 
A multi-associational letter was sent to the United States Secretary of State John Kerry, the 
United States Trade Representative Michael Froman, and the United States Secretary of 
Commerce, Penny Pritzer.167 The signatories included the Alliance for Clean Technology 
Innovation, the Biotechnology Industry Association, the Business Council for Sustainable 
Energy, Corn Refiners Association, Information Technology Industry Council, National 
Association of Manufacturers, National Foreign Trade Council, Northeast Clean Energy 
Council, the U.S. Chamber of Commerce and the United States Council for International 
Business. There are some surprising inclusions in the membership of the associations. 
Although it does include clean technology companies like Vestas, the Alliance for Clean 
Technology Innovation also involved fossil fuel company ExxonMobil (which has been 
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embroiled in a controversy over climate denial). The United States Chamber of Commerce 
has opposed national and international climate action, and has often been a source of 
disinformation about climate change. As such, it seems strange that the United States 
Chamber of Commerce would want to intercede on issues such as intellectual property and 
clean technologies. 
 
The multi-association letter called upon the United States delegation to block the discussion 
of intellectual property at the Paris climate negotiations: 
 
As the COP21 UNFCCC meeting in Paris progresses, we ask for your continued leadership in rejecting 
the ongoing demands of a small group of foreign governments and NGOs that UNFCCC member 
governments weaken the protection of climate change-related patents and other Intellectual Property 
Rights (IPR), or that they agree to measures or provisions that would otherwise undermine existing 
global IPR standards. Any such outcome would not only undermine previously agreed global IPR 
standards as reflected in the TRIPS agreement in particular, but would be counterproductive from a 
perspective of addressing the effects and underlying causes of global climate change (for which 
innovation and continued dissemination and deployment of clean technologies is needed), and have 
serious negative consequences for U.S. industry, U.S. exports, and U.S. jobs.168 
 
This letter provides a vision of strong protection of intellectual property rights in respect of 
clean technologies. 
 
The multi-association letter was aggrieved about the possibility of intellectual property 
flexibilities being included in the final text of the Paris Agreement 2015. The group 
complained: 
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Over the years, several countries and NGOs have sought to insert references to IPR in UNFCCC 
decisions and other negotiating outcomes. This has ranged from overt schemes like 2 compulsory 
licensing, veiled references to “flexibilities” and “balancing” IPRs, to proposals to create UN- or 
foreign government-led bodies to buy up and effectively redistribute American and other IPRs and their 
related technologies. We urge you to avoid all references to IPR, positive or negative, in the agreement 
or decision text. This is particularly critical with respect to references that relate to IPR and finance, 
which could be viewed as an institutional mechanism to engage in compulsory licensing. 169 
 
Such a statement is in some ways strange. The TRIPS Agreement 1994 already contains a 
wide array of intellectual property flexibilities – including compulsory licensing, parallel 
importation, government and crown use, and measures to address anti-competitive abuses of 
intellectual property rights. 
 
The multi-association letter maintained that there were several reasons why the United States 
Delegation should oppose intellectual property flexibilities. First, the associations maintained 
that ‘continued strong global IPR protection is key’ to the United States preserving its 
leadership in clean technologies.170 The lobby groups raised the threat of China and India 
overstripping the United States: ‘Failing to do so means losing the battle for competitiveness 
and jobs to China, India, and other nations, all of whom are investing in these key growth 
markets and have aggressive industrial policies in place that are targeted at U.S. technology 
and U.S. innovation.’171  
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Second, the associations asserted that ‘strong IPR protection encourages private sector 
investment in new technologies and innovation, helps companies market and thus monetize 
their competitive technological edge, yet at the same time rewards the sharing of knowledge 
and inventions, rather than inhibiting or punishing it.’172 This seems a most contentious 
assertion. There is not clear evidence at all that strong intellectual property rights protection 
is necessary to stimulate climate action. Indeed, the market failure to respond to quickly with 
clean technologies to climate change would challenge such a hypothesis.  
 
Third, the multi-associational group engaged in a strange slippery slope argument. The 
United States Chamber of Commerce and the other organisations warned that the ‘failure to 
keep IPR issues out of a UNFCCC or other UN climate change or sustainable development 
agreement or decision will result in significant legal, institutional and practical confusion 
precisely because such IPR issues are already well-regulated at the WTO and elsewhere’.173 
Moreover, the associations maintained that the TRIPS Double Plus Standards of the Trans-
Pacific Partnership would be somehow compromised: ‘Even worse, any kind of compromise 
language on or references to IPR in a climate change or other UN agreement or decision, 
risks undermining this Administration’s own recent negotiating efforts in the Trans-Pacific 
Trade Partnership (TPP) Agreement and elsewhere, and would send mixed signals to our 
negotiating partners around the world’.174 
 
The multi-association letter pleaded: ‘As the COP21 enters its final stages, we urge you to 
continue standing up for American jobs, American exports, and American innovative 
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businesses and entrepreneurs and to continue rejecting any and all references to IPR in a 
COP21 agreement or decision, including more indirect references or openings for future 
discussions about IPR, such as those mentioned above and previously discussed with your 
teams.’175 Apparently, this letter was influential, and informed the bargaining position of the 
United States Government in the international climate talks. 
 
8. Indigenous Knowledge and Climate Change 
 
There remains ongoing debate within the World Trade Organization, the World Intellectual 
Property Organization, the Convention on Biological Diversity 1992 and the Nagoya 
Protocol, and other United Nations bodies about the protection of Indigenous Intellectual 
Property and traditional knowledge. 
 
There has been significant debate about the relationship between Indigenous Intellectual 
Property, Traditional Knowledge and Climate Change.176 
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The Paris Agreement 2015 touches upon the rights of Indigenous peoples and the protection 
of traditional knowledge, knowledge of Indigenous peoples, and local knowledge systems. 
 
In the preamble, the Decision refers to ‘the rights of indigenous peoples’. 177  Clause 136 
‘recognizes the need to strengthen knowledge, technologies, practices and efforts of local 
communities and indigenous peoples related to addressing and responding to climate change, 
and establishes a platform for the exchange of experiences and sharing of best practices on 
mitigation and adaptation in a holistic and integrated manner.’178 
 
Likewise, the Preamble to the Paris Agreement 2015 highlights the ‘rights of indigenous 
peoples’. Article 7.5 of the Paris Agreement 2015 makes a brief, passing reference to 
Indigenous Knowledge: ‘Parties acknowledge that adaptation action should follow a country-
driven, gender-responsive, participatory and fully transparent approach, taking into 
consideration vulnerable groups, communities and ecosystems, and should be based on and 
guided by the best available science and, as appropriate, traditional knowledge, knowledge of 
indigenous peoples and local knowledge systems, with a view to integrating adaptation into 
relevant socioeconomic and environmental policies and actions, where appropriate’. 179 
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However, there is no larger recognition here of Indigenous Intellectual Property, access to 
genetic resources, and benefit-sharing. 
 
The approach to traditional knowledge and climate change in the Paris Agreement 2015 
seems minimalist compared to the much more extensive contemplation of the issue - 
generally in the United Nations Declaration on the Rights of Indigenous Peoples 2007 and 
more specifically in the Anchorage Declaration.  
 
9. The Paris Agreement 2015 and Technology Transfer 
 
The International Council on Human Rights Policy has highlighted the importance of 
technology transfer to debates over climate change, human rights, and climate justice.180 The 
Council traces the history and evolution of the debate within the international climate 
framework: 
 
Technology transfer has been consistently central to the climate change regime since the United 
Nations Framework Convention on Climate Change (UNFCCC) was signed in Rio in 1992. Its 
centrality was robustly reaffirmed when the parties to the UNFCCC met in Bali in December 2007. 
There, technology was identified as one of four pillars of any future climate change settlement 
(alongside mitigation, adaptation and finance). Despite the relative lack of progress at Copenhagen in 
2009, technology remained at the heart of the Copenhagen arrangements and also featured in the 
Cancún Agreements of late 2010, at a time when human rights also formally entered climate treaty 
language. Human rights concerns were reiterated in the Paris Agreement of late 2015.181 
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The Council is interested in framing the discussion about technology transfer in terms of 
larger concerns about human rights. 
 
The Council observes: 
 
Technology transfer is needed both to help poorer and more vulnerable countries and communities 
adapt to the now inevitable consequences of climate change in the short term, and to assist them in 
moving on to low-carbon development pathways in the longer term. Human rights are relevant to the 
technology questions that arise in both these policy areas: adaptation policies in the short term and 
mitigation measures over the long term. Highlighting the human rights benefits of technological 
interventions may create a space for re-framing and circumventing the unsustainable dynamic that has 
largely characterized debate of this subject. Human rights offer a strong ethical and legal basis from 
which technology transfer might be approached. 
 
The Council notes: ‘Technology transfer has generally been conceived of as a means to 
address a central injustice associated with climate change – that activities that have primarily 
benefited the people of the world’s richest states will disproportionally affect those living in 
the world’s poorest states.’182 The Council maintains: ‘Technology transfer has long been 
recognized as an indispensable element of a stable future and a global deal.’ The Council 
insists: ‘It is more than that, however: it is also a principal means by which basic human 
rights standards might still be attainable for the world’s most vulnerable people in a climate-
constrained future.’183 
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The Paris Agreement 2015 alludes to questions about intellectual property and climate 
change – without ever addressing them directly.  Instead, there is a discussion of technology 
development and technology transfer. 
 
Clause 66 of the Decision deals with technology development and technology transfer – 
taking ‘note of the interim report of the Technology Executive Committee on guidance on 
enhanced implementation of the results of technology needs assessments as referred to in 
document FCCC/SB/2015/INF.3.’184 
 
Clause 67 ‘decides to strengthen the Technology Mechanism and requests the Technology 
Executive Committee and the Climate Technology Centre and Network, in supporting the 
implementation of the Agreement, to undertake further work relating to, inter alia: (a) 
Technology research, development and demonstration; (b) The development and 
enhancement of endogenous capacities and technologies.’185 
 
Clause 68 requests ‘the Subsidiary Body for Scientific and Technological Advice to initiate, 
at its forty-fourth session (May 2016), the elaboration of the technology framework 
established under Article 10, paragraph 4, of the Agreement and to report on its findings to 
the Conference of the Parties, with a view to the Conference of the Parties making a 
recommendation on the framework to the Conference of the Parties serving as the meeting of 
the Parties to the Paris Agreement for consideration and adoption at its first session, taking 
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into consideration that the framework should facilitate, inter alia: (a) The undertaking and 
updating of technology needs assessments, as well as the enhanced implementation of their 
results, particularly technology action plans and project ideas, through the preparation of 
bankable projects; (b) The provision of enhanced financial and technical support for the 
implementation of the results of the technology needs assessments; 
FCCC/CP/2015/L.9/Rev.1 10 (c) The assessment of technologies that are ready for transfer; 
(d) The enhancement of enabling environments for and the addressing of barriers to the 
development and transfer of socially and environmentally sound technologies.’186 
 
Clause 69 ‘Decides that the Technology Executive Committee and the Climate Technology 
Centre and Network shall report to the Conference of the Parties serving as the meeting of the 
Parties to the Paris Agreement, through the subsidiary bodies, on their activities to support 
the implementation of the Agreement’.187 Clause 70 ‘also decides to undertake a periodic 
assessment of the effectiveness of and the adequacy of the support provided to the 
Technology Mechanism in supporting the implementation of the Agreement on matters 
relating to technology development and transfer.’188 Clause 71 ‘Requests the Subsidiary Body 
for Implementation to initiate, at its forty-fourth session , the elaboration of the scope of and 
modalities for the periodic assessment referred to in paragraph 70 above, taking into account 
the review of the Climate Technology Centre and Network as referred to in decision 2/CP.17, 
annex VII, paragraph 20 and the modalities for the global stocktake referred to in Article 14 
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of the Agreement, for consideration and adoption by the Conference of the Parties at its 
twenty-fifth session (November 2019).’189 
 
Article 10 of the Paris Agreement 2015 addresses the topic of technology.190 Article 10.1 
provides: ‘Parties share a long-term vision on the importance of fully realizing technology 
development and transfer in order to improve resilience to climate change and to reduce 
greenhouse gas emissions’.191 Article 10.2 states: ‘Parties, noting the importance of 
technology for the implementation of mitigation and adaptation actions under this Agreement 
and recognizing existing technology deployment and dissemination efforts, shall strengthen 
cooperative action on technology development and transfer.’192 Article 10.3 emphasizes: ‘The 
Technology Mechanism established under the Convention shall serve this Agreement.’193 
Article 10.4 observes: ‘A technology framework is hereby established to provide overarching 
guidance to the work of the Technology Mechanism in promoting and facilitating enhanced 
action on technology development and transfer in order to support the implementation of this 
Agreement, in pursuit of the long-term vision referred to in paragraph 1 of this Article.’194 
Article 10.5 provides a longer articulation of the issue: 
 
Accelerating, encouraging and enabling innovation is critical for an effective, long-term global 
response to climate change and promoting economic growth and sustainable development. Such effort 
shall be, as appropriate, supported, including by the Technology Mechanism and, through financial 
means, by the Financial Mechanism of the Convention, for collaborative approaches to research and 
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development, and facilitating access to technology, in particular for early stages of the technology 
cycle, to developing country Parties.195 
 
Article 10.6 provides: ‘Support, including financial support, shall be provided to developing 
country Parties for the implementation of this Article, including for strengthening cooperative 
action on technology development and transfer at different stages of the technology cycle, 
with a view to achieving a balance between support for mitigation and adaptation.’196 Article 
10.6 notes: ‘The global stocktake referred to in Article 14 shall take into account available 
information on efforts related to support on technology development and transfer for 
developing country Parties.’197 
 
Sanford Gaines observes that ‘the question of how to speed the adoption of emissions-
reducing technologies in developing countries while protection intellectual property rights 
continues to be one of the more controversial topics in the discussion of the post-2012 
climate regime’.198 He notes that ‘many developing country governments still claim publicly 
that the protection of intellectual property rights stands as a barrier to their sustainable energy 
development and is not in harmony with the common-but-differentiated-responsibilities 
principle.’199 Gaines commented that: ‘Most developed countries, including the EU and the 
US, disagree with this assessment and have worked successfully to keep discussion of 
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intellectual property rights off the negotiating agenda of conferences of the parties.’200 He 
wondered whether it would be possible to bridge the divide. Gaines hoped that there would 
be ‘new legal modalities’ and ‘new ways of constructing the meaning of the “common but 
differentiated responsibilities’ of all members of the world community’.201 In his view, ‘the 
Paris Agreement appears to be a major step in this direction.’202 
 
Professor Joshua Sarnoff reflects upon the lack of substantive text on intellectual property 
and climate change.203 He noted: ‘Unless and until international agreements develop that 
further regulate the international patent system or unless alternative co-ordinated  approaches 
arise more spontaneously, we will continue to witness patent and climate change policies 
develop as national laboratories of democracies.’204 Sarnoff anticipated: ‘We thus should 
expect the relationship of the patent system (or more generally the intellectual property 
system) and climate change to remain controversial in a wide variety of international 
negotiating fora.’205 
 
10. Technology Networks 
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At the Paris Agreement 2015, there were a number of announcements of new technology 
networks and alliances. 
 
Mission Innovation was launched on the 30th November 2015 in Paris, France.206 The 
initiative was supported the Governments of Australia, Brazil, Canada, Chile, China, 
Denmark, France, Germany, India, Indonesia, Italy, Japan, Mexico, Norway, Republic of 
Korea, Saudi Arabia, Sweden, the United Kingdom of Great Britain and Northern Ireland, the 
United Arab Emirates, and the United States of America. Mission Innovation observed: 
 
Accelerating widespread clean energy innovation is an indispensable part of an effective, long-term 
global response to our shared climate challenge; necessary to provide affordable and reliable energy 
for everyone and to promote economic growth; and critical for energy security. While important 
progress has been made in cost reduction and deployment of clean energy technologies, the pace of 
innovation and the scale of transformation and dissemination remains significantly short of what is 
needed.207 
 
Under the project, ‘participating countries have come together to launch Mission Innovation 
to reinvigorate and accelerate public and private global clean energy innovation with the 
objective to make clean energy widely affordable.’208 The programme was intended to 
‘Double Governmental Investment in Clean Energy Innovation’.209 It was said that ‘this 
endeavor should help facilitate affordable access to critical technologies.’210 The programme 
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also highlighted the role of ‘Private Sector and Business Leadership’.211 It was stressed. 
‘Business needs to play a vital role in the commercialization and cost-effectiveness of clean 
energy breakthroughs, and participating countries commit to work closely with the private 
sector as it increases its investment in the earlier-stage clean energy companies that emerge 
from government research and development programs.’212 In terms of implementation,  
‘Participating countries will build and improve technology innovation roadmaps and other 
tools to help in our innovation efforts, to understand where research and development is 
already happening, and to identify gaps and opportunities for new kinds of innovation’.213 
Moreover, ‘participating countries may also pursue joint research efforts through public-
private partnerships as well as joint research among participating countries.’214 Moreover, the 
participating countries agreed to information sharing in respect of their clean energy research. 
 
The Breakthrough Energy Coalition – established by Bill Gates and others – was designed to 
encourage investment in clean technologies.215 The Breakthrough Energy Coalition 
maintained: ‘The existing system of basic research, clean energy investment, regulatory 
frameworks, and subsidies fails to sufficiently mobilize investment in truly transformative 
energy solutions for the future’.216 The Breakthrough Energy Coalition insisted: ‘We can’t 
wait for the system to change through normal cycles.’217 The Breakthrough Energy Coalition 
contended: 
                                                            
211  Ibid. 
212  Ibid. 
213  Ibid. 
214  Ibid. 
215  Breakthrough Energy Coalition, http://www.breakthroughenergycoalition.com/en/news.html  
216  Ibid. 
217  Ibid. 
74 
 
 
in the current business environment, the risk-reward balance for early-stage investing in potentially 
transformative energy systems is unlikely to meet the market tests of traditional angel or VC investors 
– not until the underlying economics of the energy sector shift further towards clean energy. 
Experience indicates that even the most promising ideas face daunting commercialization challenges 
and a nearly impassable Valley of Death between promising concept and viable product, which 
neither government funding nor conventional private investment can bridge. This collective failure 
can be addressed, in part, by a dramatically scaled-up public research pipeline, linked to a different 
kind of private investor with a long term commitment to new technologies who is willing to put truly 
patient flexible risk capital to work. These investors will certainly be motivated partly by the 
possibility of making big returns over the long-term, but also by the criticality of an energy 
transition.218 
 
The Breakthrough Energy Coalition promised: ‘We will form a network of private capital 
committed to building a structure that will allow informed decisions to help accelerate the 
change to the advanced energy future our planet needs.’219 
 
The International Solar Alliance was launched by France and India at the Paris international 
climate talks.220 The International Solar Alliance is ‘a common platform for cooperation 
among sun-rich countries lying fully or partially between the Tropics of Cancer and 
Capricorn who are seeking to massively ramp up solar energy, thereby helping to bend the 
global greenhouse emissions curve whilst providing clean and cheap energy.’ 221  The alliance 
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includes around 80 countries that support a common declaration. The aim is for ‘countries to 
work together towards the deployment of appropriate benchmarks, facilitating resource 
assessments, supporting research and development and demonstration facilities, with a view 
to encourage innovative and affordable applications of solar technologies.’222 The five key 
focus areas include the promotion of solar technologies; the formulation of projects and 
programmes to promote solar applications; the development of innovative financial 
mechanisms to reduce cost of capital; a common knowledge e-Portal; and a capacity building 
portal. 
 
It remains to be seen whether this flurry of new technology networks, alliances, and 
coalitions will be successful in realising such goals and aspirations. Since their announcement 
at the end of 2015, there has only been initial work on such ventures. 
 
 
Conclusion 
 
In the wake of the Paris Agreement 2015, there should be an effort to develop an intellectual 
property regime which supports global action in respect of climate action. There should be 
better harmonisation between the international frameworks for intellectual property and 
climate change – across the UNFCCC, the World Intellectual Property Organization, and the 
World Trade Organization. Governments should take action to promote research and 
development and diffusion of clean technologies. Future Climate talks should resolve 
outstanding issues in respect of intellectual property, clean technologies, finance, and 
technology transfer. Business can play a key role in this endeavour. Tesla Motors has 
highlighted the potential of open innovation. Civil society can push for fossil fuel divestment 
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and renewable energy reinvestment. There is a need for an approach to be intellectual 
property and climate change to be informed by larger principles in respect of human rights 
and climate justice.223 
 
The Paris Agreement 2015 has swiftly come into force. Over 55 Parties covering More Than 
55 per cent of Global Greenhouse Gas Emissions have ratified the Paris Climate Change 
Agreement.224 Patricia Espinosa, the new Executive Secretary of the UN Framework 
Convention on Climate Change (UNFCCC), commented: ‘The speed at which countries have 
made the Paris’s Agreement’s entry into force possible is unprecedented in recent experience 
of international agreements and is a powerful confirmation of the importance nations attach 
to combating climate change and realizing the multitude of opportunities inherent in the Paris 
Agreement.’225 UN Secretary-General Ban Ki-moon observed: ‘Strong international support 
for the Paris Agreement entering into force is testament to the urgency for action, and reflects 
the consensus of governments that robust global cooperation is essential to meet the climate 
challenge.’226 
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During the G20 negotiations, China and the United States agreed to ratify the Paris 
Agreement 2015. 
 
In his last speech to the United Nations General Assembly in 2016, President Barack Obama 
comments upon the Paris Agreement, market incentives, and access to green technologies: 
 
We need to follow through on our efforts to combat climate change.  If we don't act boldly, the bill that 
could come due will be mass migrations, and cities submerged and nations displaced, and food supplies 
decimated, and conflicts born of despair.  The Paris Agreement gives us a framework to act, but only if 
we scale up our ambition.  And there must be a sense of urgency about bringing the agreement into 
force, and helping poorer countries leapfrog destructive forms of energy.  
 So, for the wealthiest countries, a Green Climate Fund should only be the beginning.  We need 
to invest in research and provide market incentives to develop new technologies, and then make these 
technologies accessible and affordable for poorer countries.  And only then can we continue lifting all 
people up from poverty without condemning our children to a planet beyond their capacity to repair. 
 So we need new models for the global marketplace, models that are inclusive and sustainable.  
And in the same way, we need models of governance that are inclusive and accountable to ordinary 
people.227 
 
Subsequently, President Barack Obama has hailed ratification of the Paris Agreement 2015 
as a ‘turning point’ in the fight against global warming.228 He observed: ‘Today is a historic 
day in the fight to protect our planet for future generations. This gives us the best possible 
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shot to save the one planet we got. With optimism and faith and hope, we are proving it is 
possible.’229 
 
Jennifer Morgan, executive director of Greenpeace International, said: ‘The unprecedented 
speed of the entry into force of the Paris agreement demonstrates that Paris was not a one-off 
deal, but rather a long-term commitment to climate action.’ 230 
 
350.org Executive Director May Boeve commented: 
 
The entry of the Paris climate agreement represents a turning point in the fight against climate 
change: the era of fossil fuels is finally coming to an end. Now the real work begins. The only way to 
meet the 1.5 or 2°C target is to keep fossil fuels in the ground. The fossil fuel industry’s current ‘drill 
and burn’ business plan is completely incompatible with this agreement. Investors and governments 
have a responsibility to both divest from climate destruction and accelerate the just transition to an 
100% renewable energy economy.231 
 
Michael Brune, executive director of the Sierra Club, observed that the Paris Agreement 
2015 was a significant achievement:  
 
After years of tireless dedication and work toward an international climate deal, the Paris agreement 
has finally jumped off the page and into reality. Now that the agreement is a reality, we must finally 
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align our global energy and economic policies to meet these goals and end subsidies for outdated 
fossil fuels, transition to 100 percent clean energy, and stop harmful trade agreements like the Trans-
Pacific Partnership that run counter to the goals of the Paris Agreement. 232 
 
He insisted that there was a need for a better alignment between the climate agreement, and 
mega-regional trade agreements, such as the Trans-Pacific Partnership. 
 
Christiana Figueres, former executive secretary of the United Nations Framework 
Convention on Climate Change and a key architect of the Paris deal, said the deal should be 
met with ‘unbridled optimism’: 
 
We now we have our starting signal – this is the “go” toward a low carbon future,” she said. “That 
future is going to be exciting: ending the dominance of fossil fuels will deliver an abundance of 
innovation and opportunity for all of us. We can deliver cleaner air, healthier cities and a new kind of 
‘industrial’ revolution underpinned by technologies that enable us to live a prosperous life within the 
boundaries our planet can sustain. To achieve that, we must now increase our ambition to ensure the 
legacy of this moment is sealed as a positive pivot point in history.233 
 
Her comments highlight the need to boost research, development, and diffusion of clean 
technologies to achieve a transition to a low-carbon economy to address the wicked global 
problem of climate change. 
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